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If the narrow construction which has been contended for is to 
prevail and no effect is to be given to the 31st section of the pre- 
sent Bankrupt Act, it would seem that no one but a creditor who 
has proved his debt can oppose a bankrupt's discharge, as other 
persons in interest are not named in the act ; and upon the same 
principles of construction it may well be contended that only such 
creditors as had proved their debts prior to the granting of the 
order to show cause can be allowed to appear and make such oppo- 
sition. I am satisfied that neither of these propositions can be 
maintained ; and after the fullest consideration I have been able 
to give the whole subject, I am of the opinion that the construc- 
tion given to the Act of 1841 by Mr. Justice McLean and Chan- 
cellor Walworth, and not that given by Judge Betts in King's 
Case, was the proper construction of that act ; and that under the 
31st section of the present Bankrupt Act there is no sufficient 
reason for denying the right of the creditors, who have appeared 
in this case, to contest the discharge of the bankrupt, even if it 
be conceded that King's Case was properly decided. They will, 
therefore, be recognised as having a proper standing in court for 
that purpose. 



United States District Court — Western District of Pennsyl- 
vania. 

Matter op OWEN BYRNE, a Bankrupt. 

A bond fide transfer of partnership effects by one member of the partnership to 
another vests the title in the transferee as his separate estate. 

Where there are both joint and separate debts, proved in a bankruptcy on a sepa- 
rate petition, the joint creditors are not entitled to participate in the distribution of 
the assets until the separate creditors are paid in full. 

The exception in the general rule of law, which allows joint creditors to receive 
dividends pari passu with the separate creditors in cases where there is no joint 
estate and no solvent partner, is inoperative under the Bankrupt Law of 1867. 

A. transferred his interest in partnership effects to his copartner B., on the 2d 
of October, on his (B.'s) promise to pay the firm debts ; without buying any new 
stock or making any effort to continue the business, B. filed his petition in bank- 
ruptcy on the 7th of October : held, that the transfer was accepted by B. in con- 
templation of filing his petition in bankruptcy, and that the transfer was void as a 
fraud on the creditors of the partnership. 

This was a case certified by the register for the opinion of the 
court. 
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Owen Byrne, the bankrupt, had been in partnership with W. P. 
Graham, in the hat business, in the city of Pittsburgh. On the 2d 
day of October 1867, the firm was formally dissolved, Graham giv- 
ing to Byrne " entire possession of the store fixtures and goods and 
debts due the concern," and Byrne agreeing " to pay all the debts 
and liabilities of the concern, and save Graham harmless from 
liability therefrom." 

Five days afterwards, Byrne filed his petition for adjudication 
in bankruptcy. In the mean time, no new stock had been pur- 
chased, nor had Byrne made any effort to continue the business. 

Byrne was at the same time carrying on a separate trade as a 
merchant tailor in another part of the city. 

In his inventory of assets, Byrne set out the stock formerly 
belonging to the partnership separately from the stock of tailor's 
goods. He also set out book accounts due to the partnership 
amounting to $136.85. 

The assignee realized as follows : On the partnership stock 
$1179.87, on the partnership debts $3.50, on the separate stock 
$1337.11, and on the separate debts $95.75. There was yet some 
separate real estate undisposed of. 

Graham, the other member of the partnership, had also filed his 
petition and been adjudicated a bankrupt by this court, so that 
there was no solvent partner. 

J. M. Kennedy, for a separate creditor, contended that by the 
dissolution of the firm of Graham & Byrne, the stock of hats be- 
came the separate estate of Byrne, and that in the distribution of 
the funds in the hands of the assignee, the joint creditors cannot 
participate until the separate creditors have been paid in full. 

A . H. Miller, for the joint creditors, contended that all the 
assets in the hands of the assignee must be distributed among all 
the creditors, joint and separate, pro rata, without priority or 
preference, as provided in section 27 of the Bankrupt Law ; that 
the 36th section does not apply to this case, as it has reference 
exclusively to the bankruptcy of partnerships existing at the time 
of the presentation of the petition in bankruptcy, and that the 
whole spirit and meaning of the Bankrupt Law is against pre- 
ferences. 

He further contended that if the court be of opinion that the 
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joint creditors cannot participate with the separate creditors in 
the distribution of the separate estate, that the circumstance of 
the filing of the petition so soon after the dissolution, must render 
the transfer of the partnership property to the sole possession of 
Byrne void as a fraud upon the joint creditors. 

The following questions were submitted : — 

1. Does the transfer of partnership property by one partner to 
another change the character of the property from joint to 
separate ? 

2. Can the joint creditors share equally with the separate 
creditors in the distribution of the assets of one member of 
a firm on a separate petition ? 

3. Is the assignment by Graham to Byrne void as a fraud upon 
the joint creditors ? 

The Register [Samuel Harper] — 1. The first question has 
been frequently adjudicated in England and in this country, and 
it is well settled that a bond fide sale for valuable consideration, 
by one partner to another, of all the partnership effects, vests the 
sole title in the latter as his separate estate : Story on Part. 358, 
372, and authorities there cited ; Hilliard on Bank, and Ins. 64, 
and cases cited ; Bobb v. Mudge, 14 Gray 504 ; Howe v. Law- 
rence, 9 Cush. 553 ; Ensign v. Briggs, 6 Gray 329. This has 
been held even when the firm and both partners were at the time 
insolvent, more especially if the partners have no knowledge of 
such insolvency ; and in some cases it has been ruled that even 
this knowledge would not avoid the transfer : Howe v. Lawrence, 
9 Gush. 553 ; Ex parte Peake, 1 Madd. 346. 

2. The principle involved in the second question has been liable 
to great fluctuation. As early as the time of Lord Chancellor 
Hakdwicke it was held that joint creditors might be admitted to 
prove under separate commissions, for the purpose of assenting to 
or dissenting from the discharge, but not to receive dividends 
until after the separate creditors were paid in full. Chancellor 
Kent, in Murray v. Murray, 5 John. Ch. 72, traced the course 
of the English Equity decisions upon this point, and thought that 
the rule just stated was just and reasonable, while Judge Story, 
in his work on Partnership, at section 382 says, " that it rests on 
a foundation as questionable and unsatisfactory as any rule in the 
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whole system of our jurisprudence," although he says that it is 
for the public peace that it should be left undisturbed. 

The rule, however, has been subject to three exceptions : First, 
where a joint creditor is the petitioning creditor under a separate 
fiat. Second, where there is no joint estate and no solvent part- 
ner. Third, where there are no separate debts. 

The facts agreed upon by the parties to this certificate show 
that there is no solvent partner, but it is not agreed that there is 
no joint estate. At the date of the dissolution there were debts 
due the firm of Graham & Byrne amounting to $136.85, and 
although they were embraced in the assignment yet it has been 
held that such debts will remain in the order and disposition of 
the partnership, and form part of the joint estate, unless prior to 
the bankruptcy, notice of the assignment has been given to the 
debtors : Story on Part. § 403. Public notice in the Gazette 
was held to be insufficient, and that the debts owing by those 
debtors who had not express notice remained in the partnership : 
Ex parte Usborne, 1 Glyn & Jam. 358. As the filing of the peti- 
tion followed so closely after the dissolution, it is not unreasonable 
to hold that the debtors of the firm had not received express 
notice prior to the bankruptcy. These debts then will constitute 
a joint estate, to which the joint creditors must resort, and leave 
the separate estate of the bankrupt to the separate creditors as 
provided by the 36th section of the present Bankrupt Law. 
If there be any joint fund, however small, the assets are to be 
marshalled according to the partnership rule, although the fund 
may have been created by the separate creditors purchasing some 
of the partnership assets actually worthless, for the purpose only 
of creating it : In re Warwick, Davies 229. Where there was 
joint estate to the amount of <£13, it was held that the joint cre- 
ditors could not receive dividends from the separate estate until 
all the separate creditors could be paid in full, although it did not 
appear that after costs any amount of the ,£13 would remain for 
distribution : Ux parte Kennedy, 19 Eng. Law & Eq. 150. Five 
shillings has been held sufficient joint estate for this purpose. 

But whether these debts are joint estate or not, it seems that 
joint creditors are not entitled to dividends until the separate 
creditors are paid in full. It is said that where an insolvency 
statute adopts in terms the general rule (as is the case in section 
36 of the present Bankrupt Law), it is not only rigidly applied, 
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conformably to the practice in England, but the exception to the 
rule already stated is held to be impliedly abrogated : Hilliard 
on Bank, and Insolv. 69. In Howe v. Lawrence, 9 Cush. 559, 
Bigelow, J., said : "The statute recognises no such exception. 
The rule is direct and peremptory. This provision was reported 
and enacted with a full knowledge of the exception. The rule 
may sometimes operate harshly ; but it is definite, clear, and easily 
applied. The exceptions to it are artificial and refined, leading 
to nice and subtle distinctions, and sometimes operating with great 
inequality and injustice. Under such circumstances, we are 
unwilling to adopt it into our jurisprudence." See also Somerset 
v. Minot, 10 Cush. 597. These decisions were under the Insoh 
vent Laws of Massachusetts which contain almost identically the 
same provisions in regard to this rule as the present Bankrupt Law, 
and are good authorities upon this question. 

I am unable to see what bearing the provisions of the 27th sec- 
tion have upon this question. They do, it is true, prohibit pre- 
ferences among creditors — the very essence of the bankruptcy 
system ; but the 36th section enacts in terms the partnership rule, 
and the two sections must be taken together. When there is a 
joint fund the joint creditors take it, and when there is a separate 
fund the separate creditors take it ; and the 27th section merely 
provides that when the creditors who are entitled to share in the 
distribution have been determined, they shall take pro rata. Pro- 
hibiting the joint creditors from sharing in the separate estate, or 
the contrary, is not a preference in favor of the separate or joint 
creditors, as the case may be, denied by law, but an equitable 
rule which the courts are to administer under the direction of the 
law. 

I had written thus far when my attention was drawn to a deci- 
sion upon this question in the District Court for the Northern 
District of Illinois : In re Jewett, reported in the American Law 
Kegister for March, p. 291. The syllabus is as follows : " Where 
there are both individual and partnership creditors of a bankrupt, 
but the assets are individual only, though mainly consisting of 
goods purchased by the bankrupt from the partnership on its dis- 
solution prior to the bankruptcy, and being principally the same 
goods in the purchase of which the partnership debts had origi- 
nated ; the partnership creditors will be entitled to be paid pari 
passu with the individual creditors." This decision does not, it 
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seems to me, rest on the reason of either the rule or the exception. 
It did not appear that there was or was not a solvent partner and 
joint estate, and the register ruled that inasmuch as the separate 
creditors did not prove that there was a solvent- partner and joint 
estate, the joint creditors were entitled to dividends pari passu 
with the separate creditors. I submit as better reasoning that the 
burden of proof was on the joint creditors to establish the facts 
necessary to make the exception operative as they sought to avoid 
a well-settled rule of law and equity. But the register has over- 
looked the American decisions upon this question which I have 
cited, and it seems clear that the weight of authority preponder- 
ates greatly against his decision. I can perceive nothing in his 
opinion to warrant me in modifying the views I have expressed. 

Third. To pass the title to partnership property to one member 
of the firm, the transaction must be bond fide. If there be want 
of good faith sufficient to raise a presumption of fraud, equity will 
declare the assignment void. It has already been seen that insol- 
vency of the firm and of the members of it, and even a knowledge 
of such insolvency by the partners, will not make the transaction 
void. The circumstances of this case, however, are peculiar, and 
so far as the law of bankruptcy is concerned I have not been able 
to find a parallel to it in the books. But five days intervened 
between the dissolution and the filing of the petition, and one was 
a Sunday. Allowing a reasonable time for the preparation of the 
petition and schedules, the conclusion is almost irresistible that the 
bankrupt had in contemplation the filing of his petition at the very 
time he accepted the transfer of the partnership property. Surely 
this consideration is sufficient to make the assignment void as to 
the joint creditors, and to return the proceeds arising from the 
sale of the stock of hats, caps, and furs to the order and disposi- 
tion of the partnership as joint estate. 

The first and third questions are decided in the affirmative, and 
the second in the negative. 

On the request of the parties the questions were certified to the 
judge for his opinion. 

McCandlbss, J. — The Begister is clearly right upon the several 
points presented, and his decision is affirmed. 



